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PAM EXPERT DETERMINATION RULES

1.0 Application of Expert Determination Rules

11

Where the parties refer any matter to Expert
Determination under these Rules:-

(@)

(b)

(€)

the parties shall be deemed to have
agreed to be bound by these Rules;

the matter referred by the parties shall be
resolved by an Expert Determiner
appointed in accordance with these Rules;
and

the Expert Determiner shall conduct the
Expert Determination in accordance with
the procedure set out in these Rules.

2.0 Nature and Effect of Expert Determination

2.1

2.2

The Expert Determiner shall act as an expert in

determining the matter before him.

The Expert Determiner shall not act as an

arbitrator, adjudicator or as an expert witness.
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2.4

2.5

2.6
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The Expert Determination process is not an
arbitration or adjudication within the meaning of
any statute.

Matters appropriate for Expert Determination
under these Rules are those of a technical
nature, such as handling and making good of
defects, compliance (or non-compliance) with
technical specifications and drawings, and
valuation of works carried out under the PAM
Contract, as opposed to matters which involve
legal issues and interpretation of the PAM
Conditions of Contract.

Notwithstanding Rule 2.4, the Expert
Determination proceedings may not be
challenged merely on the ground that the Expert
Determiner had interpreted the contractual
provisions, terms and specifications in reaching
a determination of the issues in contention.

Subject to Rule 2.7, the Expert Determiner’s
determination of the matter referred to Expert
Determination (“Determination”) shall be final
and binding on the parties.
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Unless otherwise agreed by parties in writing:-

(a) parties may reopen the Determination in
adjudication or arbitration under the PAM
Contract;

(b) until and unless the Determination is revised
or replaced in such forum, parties shall
comply with and give full effect to the
Determination; and

(c) parties shall be entitled to submit the
Determination as evidence in any
subsequent  adjudication  under the

Construction Industry Payment &
Adjudication Act 2012 or under the PAM
Contract.

3.0 Pre-Commencement Procedure

3.1

A party may initiate the process of Expert
Determination under these Rules by issuing a
Request for Expert Determination (“Request”)
addressed to the other party.
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The Request shall contain:-

(@)

(b)

(€)

(d)

A reference to the written agreement
between parties to refer the matter to
Expert Determination, or in the absence of
such an agreement, a request for
submission of the matter to Expert
Determination by an independent expert
under these Rules;

A brief summary of the facts and issues in
contention;

A draft Terms of Reference (“TOR”) which
identifies the issues that the party requires
the Expert Determiner to deliver a
Determination upon; and

Names of one or more expert(s) whom the
party considers an appropriate candidate
to be appointed Expert Determiner.

The other party shall, within seven (7) calendar
days, respond to the Request with a Reply to
Request, which shall contain the following
information:-

(a)

Where there is no prior written agreement
to refer the matter to Expert Determination,
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a confirmation whether it agrees to submit
the matter to Expert Determination;

(b) Where there is agreement to refer the
matter to Expert Determination, a
summary response to the facts and
issuesin contention;

(c) Inclusion of any other issues which it
requires the Expert Determiner to make a
Determination on;

(d) A confirmation whether the other party has
any objections to the Expert Determiner(s)
proposed by the first party; and

(e) If the other party has objections to the
proposed Expert Determiner(s), the Reply
to Request shall contain one or more
names of expert(s) the party considers
appropriate to act as Expert Determiner.

If the parties agree on the identity of the Expert
Determiner to be appointed, parties shall
communicate with the agreed nominee to reach
an agreement on the nominee’s terms of
engagement regarding costs, fees and
expenses, and TOR within seven (7) calendar
days.
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The terms of engagement of the Expert
Determiner shall identify the amount of Security
Deposit to be lodged with PAM on account of
estimated fees, expenses and costs for the
Expert Determination and be payable within five
(5) calendar days of the signing of the terms of
engagement.

The parties shall promptly inform the PAM
Secretariat if the Expert Determiner was
successfully appointed.

If:-

(@) the parties are unable to agree within
fourteen (14) calendar days of the Request
on the identity of the Expert Determiner to
be appointed; or

(b) if the procedure in Rule 3.4 fails to result in
the appointment of an Expert Determiner,

either party may request the President of PAM to
appoint an Expert Determiner (“‘Request to
Appoint”).
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The Request to Appoint shall contain:-

(@)

(b)

(€)

(d)

(€)

(f)

9

A copy of the written agreement between
parties to refer the matter to Expert
Determination;

A copy of the Request under Rule 3.1;

A copy of the Reply to Request under Rule
3.3;

Identification of the project, parties and
consultants involved,;

The preferred area of expertise or
discipline of the Expert Determiner;

Identity of any experts whom the parties
disagreed on or consider may be conflicted
from acting as Expert Determiner; and

Payment of the prescribed non-refundable
appointment fee, as published on PAM’s
website at the relevant time.
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4.1
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4.3

4.4
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Appointment of Expert Determiner

Within seven (7) calendar days of receipt of the
Request to Appoint, the President of PAM shall
appoint an Expert Determiner.

Prior to appointment, the Expert Determiner shall
have provided the President of PAM a written
consent for appointment and a declaration of
independence and impartiality.

Parties shall communicate with the appointed
Expert Determiner to reach an agreement on the
Expert Determiner’'s terms of engagement and
TOR within seven (7) calendar days of the
President’s notification of appointment under
Rule 4.1.

The provisions of Rule 3.5 apply when an Expert
Determiner is appointed by the President of
PAM.

The Expert Determination is deemed to
commence when:-

(@ The Expert Determiner's terms of
engagement and TOR are signed by all the
parties to the Expert Determination and the
Expert Determiner; and
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(b) The amount of Security Deposit confirmed
by the Expert Determiner as the estimated
fees, expenses and costs for the Expert
Determination has been paid to PAM.

The parties at the same time submit a copy of
the duly signed Expert Determiner’'s terms of
engagement and TOR to the PAM Secretariat.

In the event the parties do not reach agreement
with the Expert Determiner on the terms of
engagement or TOR, his/her appointment
expires, and either party may request the
President of PAM to appoint another Expert
Determiner.

The President of PAM may decline to appoint an
Expert Determiner if the President considers
that:-

(@ the issues referred for  Expert
Determination are not appropriate for
resolution in such forum; or

(b) if the requested expertise or discipline is
not available within PAM’s List of Expert
Determiners.
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Conflict of Interest

4.8

4.9

4.10

411

The Expert Determiner shall act impartially,
without bias or vested interests in the outcome
of the issues for Determination.

If during the course of the Expert Determination,
the Expert Determiner becomes aware of any
circumstances that may reasonably be
considered to affect the Expert Determiner’s
ability to act impartially, the Expert Determiner
shall immediately notify the parties and
President of PAM.

If both parties consider that the Expert
Determiner should withdraw, the Expert
Determiner shall withdraw.

If any one party considers the Expert Determiner
should withdraw, the party shall inform the
President of PAM, the Expert Determiner and the
other parties with reasons, and the President of
PAM will make the final decision on:-

(a) whether the Expert Determiner should
withdraw; and

(b) the portion of fees the Expert Determiner
may retain, if any.
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Resignation

412

Death,

4.13

414

If the Expert Determiner is unwilling or unable to
reach a Determination in accordance with the
agreed timetable for reasons other than death,
illness or other physical or mental incapacity, the
Expert Determiner shall resign and forego all of
the fees payable for the Expert Determination.

lliness or Other Incapacity

If as a result of death, illness, or other physical
or mental incapacity, the Expert Determiner is
unable to reach a Determination, carry out or
complete the obligations of the role, the parties
or the Expert Determiner as applicable, may
write to the President of PAM, for the withdrawal
of the Expert Determiner. The President of PAM
will make the final decision on the withdrawal
and the portion of fees the Expert Determiner
may retain, if any.

In all the circumstances described in Rules 4.8
to 4.13, the parties may request the President of
PAM to appoint a substitute Expert Determiner
and the President of PAM may direct the return
or transmission of the documents of the
proceedings to the parties or to the substitute
Expert Determiner.
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5.4
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The substitute Expert Determiner is to complete
the Expert Determination in accordance with
these Rules.

Fees, Expenses, Costs and Payment of
Security Deposit

Each party shall bear its own costs of the Expert
Determination.

Unless otherwise agreed in writing between the
parties, the parties shall bear the fees of the
Expert Determiner and the costs and expenses
of the proceedings (i.e., such as transcription
costs, venue and facilities rental, etc) in equal
shares.

Unless the parties agree in writing otherwise, the
Security Deposit shall be paid by the parties in
equal shares.

Payment of the Security Deposit is a condition
precedent for the Expert Determination to
commence.

The Expert Determiner may direct further
Security Deposits to be paid where required, or
if the parties choose to change the scope for
Expert Determination.
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In the event the Expert Determination is
prematurely terminated by agreement of the
parties, the Expert Determiner shall refund a
proportionate amount of the Security Deposit
advanced, depending on the amount of work
done by the Expert Determiner.

Procedure

Unless otherwise agreed by the parties and the
Expert Determiner, the Expert Determination
shall be conducted in English.

Parties shall ensure that when they submit a
document to the Expert Determiner, identical
copies are served on the other party
simultaneously.

Unless agreed by all the parties and the Expert
Determiner:-

(a) parties shall not communicate with the
Expert Determiner without the knowledge or
presence of the other; and

(b) the  Expert Determiner shall  not
communicate unilaterally with one party,
except where a party, having received
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notification of the proceedings, fails to make
a written submission or appear at meeting.

The Expert Determiner is not bound by the rules
of evidence and may exercise discretion on
taking into consideration any information
submitted by either party and give such weight
to the information as the Expert Determiner
thinks fit.

Malaysian law applies to the Expert
Determination under these Rules.

The timetable of the Expert Determination shall
be decided by the Expert Determiner in
consultation with the parties.

Expert Determiner’s Powers

The Expert Determiner is empowered to issue
such directions to the parties as required to carry
out and conclude the Expert Determination
expeditiously and cost-effectively.
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The Expert Determiner’s powers include, without
limitation, to:-

(@)

(b)

(€)

(d)

(e)

(f)

Require and/or schedule the parties’
submission of their respective contentions
on their claim or response, and documents
and other evidentiary material on which the
party relies;

Require, schedule and/or set procedures for
site  visits, tests, investigations and
inspections;

Require, schedule and/or set procedures for
meetings, hearings or expert caucuses if the
parties have engaged their own experts;

Direct the form and sequence of
submissions, evidence or other documents
intended to be tendered;

Require or allow further evidence;

Draw adverse inferences, where
appropriate, from the non-production of
information or non-attendance at a meeting;
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(g) Seek technical assistance from qualified
professionals with parties’ agreement and at
the parties’ costs; and

(h) Issue appropriate conditions for disclosure
in the Expert Determination when a party
invokes confidentiality over information
which it wishes to submit in the proceedings.

The TOR may be amended by agreement of the
parties and the Expert Determiner prior to
delivery of the Determination. In such event, the
Expert Determiner shall issue the necessary
consequential directions.

Determination
The Determination shall be in writing.

Unless otherwise agreed in writing by the
parties, the Determination shall include a
statement of reasons.

The parties may request the Expert Determiner
to include in the Determination a decision on
parties’ liability for costs of the Expert
Determination.
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The Expert Determiner shall determine the
matter on the basis of information that is before
the Expert Determiner.

Provided parties have paid in full the Security
Deposit and payments for the Expert
Determination, the Expert Determiner shall
deliver the Determination no later than two (2)
calendar months of the date of commencement
under Rule 4.5.

If any party has not paid its share of the Security
Deposit and payments for the Expert
Determination, the other party may do so on
behalf of the defaulting party and claim such
amounts as a debt from the other party.

The Expert Determiner may within 14 calendar
days of delivery of the Determination, correct the
Determination for any clerical mistake, error
arising from accidental slip or omission,
mathematical or miscalculation of figures, or
mistake in description of an item or matter. Such
correction will not be deemed to affect the finality
of the Determination as provided by these Rules.
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The Expert Determiner may make separate
Determinations as to separate issues if
requested by the parties.

If parties reach a settlement on the matter or any
part thereof, they may request the Expert
Determiner to record the settlement in a
“Consent Determination”.

Termination and Suspension of Expert
Determination

Termination of the Expert Determination occurs
when:-

(@) The Expert Determiner has delivered the
Determination and any corrections under
Rule 8.7; or

(b) Prior to delivery of the Determination,
parties agree to terminate the Expert
Determination.

At any time before the delivery of the Expert
Determination, parties may agree to suspend the
Expert Determination in order to resolve the
disagreement or any part thereof by any other
means. The suspension shall not exceed 30
calendar days.
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If the matter or any part thereof is settled or
resolved, parties are to inform the Expert
Determiner.

If the matter is not settled or resolved, then either
party may inform the Expert Determiner, and the
Expert Determination is to resume in accordance
with the Expert Determiner’s directions.

Confidentiality

The parties, the Expert Determiner and PAM
shall maintain the confidentiality of the Expert
Determination, except to the extent that
disclosure is required by law or required in legal
proceedings related to the Expert Determination
or the information is already in the public domain.

A party may invoke the -confidentiality of
information it wishes or is required to submit for
Expert Determination. The party shall submit the
information to the Expert stating the reasons for
which it considers the information to be
confidential. If the Expert determines that the
information is to be classified as confidential, he
shall decide under which conditions and to whom
the confidential information should be disclosed.
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Liability and Immunity

The Expert Determiner shall not be liable for any
act or omission arising from the Expert
Determination unless such act or omission is
shown to have been fraudulent or committed in
bad faith. PAM and any of its officers or
employees shall not be liable for any such act or
omission of the Expert Determiner.

Time Lines

Parties may by agreement extend the time limits
in Rules 3.3, 3.4 and 4.3.

The appointment of an Expert Determiner and/or
the Determination shall not be invalidated merely
because the prescriptive time limits in Rules 4.1
and 8.5 have not been strictly complied with.

Subsequent and Other Proceedings

Parties agree that:

(a) The Expert Determiner and PAM (or any
employee, officer or representative of PAM)
will not be called upon to give evidence or
produce documents in any subsequent
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(b)

(€)

(d)
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arbitration or other proceedings arising out
of or in connection with the matter, by
subpoena or otherwise;

The Expert Determination, the Expert
Determiner’s working papers relating to the
Expert Determination will not be the subject
of a subpoena to give evidence or produce
documents in any subsequent arbitration or
other proceedings arising out of or in
connection with the matter;

They will not call the Expert Determiner as a
witness in any arbitration or any other
tribunal, as a consultant, advocate, advisor
or expert in any arbitration or other
proceedings in relation to the matter; and

The Expert Determiner shall not accept an
appointment as arbitrator or any other
tribunal, or act as a consultant, advocate,
advisor or expert for any party, in any
subsequent arbitration or other proceedings
arising out of or in connection with the
matter referred to him for Expert
Determination.

Where any matter is referred to Expert

Determination under these Rules by the parties

to the Main Contract (i.e. between the Employer

and the Contractor) as well as the parties to the
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Sub-Contract under the Main Contract (i.e.
between the Contractor and Sub-Contractor)
and both the matters under the Main Contract
and the Sub-Contract relate to the same issues
or same disputes, all the parties shall endeavour
to appoint the same Expert Determiner under
these Rules.
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